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In the Court of Appeals of the District of Columbia. 


No. 2288. 


The Union Savings Bank ok Washington, District ok 
Columbia, a Corporation, Appellant, 


vs. 


The Carnegie Trust Co. et al. 


a Supreme Court of the District of Columbia. 

No. 53232. At Law. 

I mon Savings Bank of Washington, District of Columbia a 

Corporation, Plaintiff, 

VS. 

1 he Carnegie Trust Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss* 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 


1 Declaration . 

Filed January 16, 1911. 

In the Supreme Court of the District of Columbia. 

No. 53232. Law Doc. 

The l nion Savings Bank of Washington, District of 
Columbia, a Corporation, Plaintiff, 

vs. 

The Carnegie Trust Company, a Corporation, Defendant. 

The plaintiff, The Union Savings Bank of Washington District 
of Columbia, a corporation, sues the defendant, The Carnegie Trust 
Company, a corporation duly incorporated under the laws of the 
State of New York and having its habitat in the City and State 
1—2288a 
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of New York, for money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant ; and for 
work done and materials provided by the plaintiff for the defendant 
at its request; and for money lent by the plaintiff to the defendant: 
and for money paid by the plaintiff for the defendant at its request; 
and for money received by the defendant for the me of the plain¬ 
tiff; and for money found to be due from the defendant to the plain¬ 
tiff’ on accounts stated between them. And the plaintiff claims Four 
Thousand, One hundred and Ninety-four and 85/100 (4195.85) 
Dollars, with interest from the 1st day of January, 1911, accord¬ 
ing to the particulars of demand hereto annexed. 

F. L. SIDDONS, 

Attorney for Plaintiff. 


2 Particulars of Demand. 

To amount of ordinary bank deposit of funds belonging to 
the plaintiff in the hands of the defendant and imme¬ 
diately due and payable, (with int4?rest from Janu¬ 
ary 1, 1911). $4194.85 


Affidavit. 


District of Columbia, **: 


Personally appeared before me Edward F. Caverly, who, first 
being duly sworn, upon his oath declares and says: That he is the 
Treasurer of The Union Savings Bank of Washington, District of 
Columbia, a corporation, the plaintiff named in the foregoing and an¬ 
nexed declaration, wherein The Union Savings Bank of Washington, 
District of Columbia, a corporation, is plaintiff and The Carnegie 
Trust Company, a corporation, is defendant ; that lie knows that the 
said defendant in said declaration named is a foreign and non-resi¬ 
dent corporation, and further that the plaintiff hits a just right to 
recover against the said defendant what it claims in the declaration 
filed as aforesaid, viz: Tl>e sum of Four Thousand, One Hundred, 
Ninety-four and 85/100 (4194.85) Dollars, with interest thereon 
from the first day of January, A. 1). 1911, for money belonging to 
the plaintiff in the hands of the defendant and due and payable from 
the latter to the former, as per Bill of Particulars attached to said 


Declaration. 


EDWARD F. CAVERLY. 


3 Subscribed and sworn to liefore me, a Notary Public in and 

for the District of Columbia, this 10th day of January, A. D. 


1911. 

[seal.] 


CHARLES D. RATCLIFFE, 

Notary Public, D. C. 
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Affidavit. 

District of Columbia, m: 

Personally appeared before me W. R. Lewis, who being first duly 
sworn, on oath declares and says that he makes this affidavit as a wit¬ 
ness for the plaintiff in the foregoing and annexed declaration, 
wherein I he Union Savings Rank of Washington, District of Co¬ 
lumbia. a corporation, is plaintiff and The Carnegie Trust Com- 
pany, a corporation, is defendant, and in support of the foregoing 
and annexed affidavit of Edward F. Caverly; that he know r s that the 
said defendant is a foreign and non-resident corporation and further 
that he is acquainted with the business relations of the said plaintiff 
and defendant and knows that the said plaintiff has a just right to 
recover against the said defendant what it claims in the aforesaid 
declaration, viz: The sum of Four Thousand, One Hundred, Ninety- 
lnur and 85/100 (4185) Dollars, with interest from the first day of 
January, A. D. 1911, the same being money belonging to the plaintiff 
in the hands of the defendant and due and payable from the latter 
to the former, as per Bill of Particulars with said Declaration filed. 

W. R. LEWIS. 

4 Subscribed and sworn to before me, a Notary Public in and 

for the District of Columbia, this 10th dav of Januarv. 1911. 

[SEAL.] c. D. RATCLIFFE, 

Notary Public , D. C. 


Memorandum. 

January 16, 1911.—Attachment bond ($8400) with U. S. Fidelity 
and Guaranty Co., surety, filed. 


Writ of A ttachmen t, etc. 

Issued January 16, 1911. 

******* 

The President of the United States to the Marshal for said District. 
Greeting: 

You are hereby commanded to attach, seize and hike into your 
custody the defendant's lands and tenements, property, and credits 
which shall be found in this District, to the value of $4194.85 with 
hiterest from Jan. 1, 1911 being the amount of the plaintiff’s demand 
against the defendant as shown by the affidavits duly supported 
and filed, and claimed in the declaration; and the further sum of 
$100.00 for the costs and charges which may accrue in the 
5 premises ; and the same, so attached, safely keep, subject to 
the orders of the Court, unless the defendant or the person 
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in whose possession the property is attached, deliver to you, to be 
hied herewith, his undertaking, with sufficient surety or sureties, to 
abide by and perforin the judgment of the Court in relation to said 
property. And should you attach the defendant’s property or credits 
in the possession of any other person or persons than the defendant 
>*011 shall notify such person or persons of such seizure by virtue of 
this rit of Attachment, and serve a notice upon him or them, as 
well as on said defendant, to appear in said court on or before the 
twentieth day. exclusive of Sundays and legal holidays, occurring 
after the service of said notice, to show cause, if any there be, why 
the property or credits so attached should not be condemned and exe¬ 
cution thereof had. 

itness, The Honorable Ilarrv M. Clabaugh. Chief Justice of said 
Court, the 16th day of January. A. D. 1911. 

I^eal.] ‘ J. R. YOUNG. Clerk. 

By H. BINGHAM, 

Am fit ant Clerk. 

Notiee. 

January 16. 1911. 

To The Carnegie Trust Company, Defendant; National Savings and 
Trust Company, a corporation. Garnishee: 

You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or before the twentieth day. exclusive of 
Sundays and legal holidays, after service hereof, and show 
6 cause, if any there be. why the property, credits, of the said 
defendant seized by virtue of the foregoing Writ of Attach¬ 
ment in vour hands as Garnishee, (of which seizure the said gar¬ 
nishee is hereby notified), should not he condemned and execution 
thereof had. 

AULICK PALMER. 

U. S. Marshal . 

S. 


Interrogatories in Attachment. 

To be answered bv Garnishee. 

******* 

Notice. 

To National Savings and Trust Company, a corporation. Garnishee: 

You are required to answer the following interrogatories, under 
f>ath , within ten days after service hereof. And should you neglect 
or refuse so to do. judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

RALSTON, SIDDONS & RICHARDSON, 

Attorneys for Plaintiff. 
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Interrogatories. 

•served hlrluiU?' time °l the f rvice of the wri t of attachment. 
m^ i!.„ fiT v 0r have you been, between the time of such service 

•lefendaniv" Tf°lT lr ""T- * O'™ inteTK ^ory, indebted to the 
a I so > how, and in what amount? 

7 u . yo "\ a( , ‘he time of the service of the writ of at¬ 

tachment, served herewith, or have you had, between the 

. time of such service and the filing of vour answer to this 

vournosw' ^ i* ood \ cl J? ttels > or credits of the defendant in 
' possession or charge? If so, what? 

served time °i the ? ® rvice of the of attachment, 

anTthe / ha ' e y °" been ’ between the time of such service 

fi w your answer to this interrogatory, indebted to 

nf tLTT’ . Sp€ , Clal De P u ‘y Superintendent of Banks of the City 
T f . Yor h, in charge of the defendant Carnegie Trust Company’ 
Tf so how, and in what amount? 1 " 

o j- you, at the time of the sendee of the writ of attachment. 

Mid^.i 1 fiT Wlth # W haVe y ° U ha<1, between the time of such service 
t -l, “1 of your answer to this interrogatory, anv goods, chat¬ 

tels. or credits of or belonging to G. W. Egbert, as Special Depntv 
Superintendent of Banks of the City of New York, in charge of the 
defendant Carnegie Trust Company, in your possession or charge’ 

5th. Were you at the time of the service of the writ of attach- 
» sen ’? < | herewith, or have you been, between the time of such 
senice and the filing of your answer to this interrogatory, indebted 
to f |h e Superintendent of Banks of the City of New' York in charge 

amount? fen ^ nnt Carneg,e Tn,st Company? If so how, and in what 

6th. Did you, at the time of the service of the writ of attachment 
SOI 'V e ‘] herewith, or have you had, between the time of such senice 
and the filing of your answer to the interrogatory, any goods, chat- 
tels or credits of or belonging to the Superintendent of Banks of the 
I '’ °\ New York, in charge of the defendant Carnegie Trust Com- 
"J T your Possession or charge? If so, in what amount’ 

7th. Were you at the time of the service of the writ of attachment 
ser Y < m herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to anv 
special Deputy Superintendent of Banks of the Citv of New York 
in charge of the defendant Carnegie Trust Compan'v? Tf so how’ 
and in what amount? ’ 

8. Did von, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of vour answer to this interrogatorv, anv goods, chat- 
telsor credits of or belonging to any Special Deputv Superintendent 
of Banks of the City of New York, in charge of the Defendant Car- 

amount?^ Co,npany ’ ,n your P°sse.«sion or charge? If so, in what 

Endorsed. 

Leave is hereby granted to file the annexed interrogatories 

JOB BARNARD, Justice. 
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Marshal's Return. 

Attached credits, property of the defendant, in the hands 
8 of National Savings & Trust Company by sendee on George 
Howard, treasurer, Garnishee, and sened said garnishee with 
copies of this Writ, Rule of Court, Interrogatories, and the Notices 
prescribed by Sections 446 and 456 of the Code. 

Jan’y 16, 1911. 

Defendant not found. 

AULICK PALMER, 

U. S. Marshal , 

S. 


Writ of Attachment, etc. 

Issued January 17, 1911. 

******* 

The President of the United States to the Marshal for said District, 
Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody the defendant’s lands and tenements, property, and credits 
which shall be found in this District, to the value of $4,194.85 with 
interest from Jan. 1, 1911, being the amount of the plaintiff’s de¬ 
mand against the defendant, as shown by the affidavits duly sup¬ 
ported and filed and claimed in the declaration; and the further 
sum of $100.00 for the costs and charges which may accrue in the 
premises; and the same, so attached, safely keep, subject to the orders 
of the Court, unless the defendant or the person in whose possession 
the property is attached, deliver to you to be filed herewith, his 
undertaking, with sufficient surety or sureties, to abide by and per¬ 
form the judgment of the Court in relation to said property. And 
should you attach the defendant’s property or credits in the posses¬ 
sion of any other person or persons than the defendant you shall 
notify such person or persons of such seizure by virtue of this Writ 
of Attachment, and sene a notice upon him or them as well as on 
said defendant, to appear in said court on or before the twentieth 
day. exclusive of Sundays and legal holidays, occurring after the 
service of said notice, to show cause, if any there by, why the prop- 

ertv or credits so attached should not be condemned and execution 
%> 

thereof had. 

Witness The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 17th day of January, A. D. 1911. 

J. R. YOUNG, Clerk, 

[seal.] Bv H. BINGHAM, 

Assistant Clerk. 


I 
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y Notice. 

Jan. 17, 1911. 

T » The Carnegie Trust Company, Defendant; National Savings & 
lrust Company, a corporation, Garnishee: 

You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or before the twentieth day, exclusive of 
Sundays and legal holidays, after service hereof, and show cause if 
any there be, why the property, credits, of the said defendant, seiied 
by virtue of the foregoing Writ of Attachment in your hands as 
Garnishee, (of which seizure the said Garnishee is herebv notified) 
should not be condemned and execution thereof had. 

AULICK PALMER, 

U. S. Marshal, 

* 


Interrogatories in Attachment. 
To be answered by Garnishee. 

****** 

Notice. 


To National Savings and Trust Company, a corporation, Garnishee: 

\ ou are required to answ T er the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 

amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

RALSTON, SIDDONS & RICHARDSON, 

Attorney- for Plaintiff. 


Interrogatories. 

1. Were you, at the time of the service of the writ of attachment 
served herewith, or have you been between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
Bankers’ Trust Company of New York? If so, how and in what 
amount? 

2. Did you, at the time of the service of the writ of attach- 
10 merit served herewith, or have you had between the time of 
such service and the filing of your answer to this interroga¬ 
tory, any moneys or credits received by you from E. Quincv Smith, 
of Washington, D. C., in payment of his note, dated March 12, 1907, 
for $9,000, payable to the order of the Carnegie Trust Company, 
upon which a payment of $2,000.00 had theretofore been made, said 
note having been sent to you for collection by the Bankers’ Trust 
Company? If so, how and in what amounts? 
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3. Did you, at the time of the service of the writ of attachment 
served herewith, or have you had between the time of such service 
and the filing of your answer to this interrogatory, any money or 
credits of or belonging to the Bankers Trust Company, agent for 
G. W. Egbert, Special Deputy Superintendent of Banks of New York 
in charge of the defendant Carnegie Trust Company? If so, how 
and in w T hat amounts? 

4. Did you, at the time of the service of the writ of attachment 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any money or 
credits of or belonging to the Bankers Trust Company, agent for the 
Superintendent of Banks of New York in charge of the defendant 
Carnegie Trust Company? If so, how and in what amounts? 

5. Were you, at the time of the service of the writ of attachment 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
Bankers Trust Company, agent, of G. W. Egbert, Special Deputy 
Superintendent of Banks of New York in charge of the defendant 
Carnegie Trust Company? If so, how and in what amount? 

6. Were you, at the time of the service of the writ of attachment 
served herewith, or have you been, between the time of such sendee 
and the filing of your answer to this interrogatory, indebted to the 
Bankers Trust Company, agent for the Superintendent of Banks of 
New York in charge of the defendant Carnegie Trust Company? 
If so, how and in what amount? 

Marshal's Return . 

Attached credits, property of the defendant in the hands of Na¬ 
tional Savings & Trust Company by sendee on William D. Hoover, 
president, Garnishee, and sened said garnishee with copies of this 
Writ, Rule of Court, Interrogatories, and the Notices prescribed by 
Sections 446 and 456 of the Code. 

Jan. 17, 1911. 

Not found. 

AULICK PALMER, 

U. S. Marshal, 

S. 

11 Answers to the Interrogatories of the Union Savings Bank, 

etc. 

Filed January 27, 1911. 

* * * * * * * 

1. No. 

2. No. 

3. That it is not indebted to G. W. Egbert, Special Deputy Su¬ 
perintendent of Banks of the City of New York, in charge of the 
Carnegie Trust Company. But further answering the third inter- 
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rogatory, the undersigned garnishee says that at the time of the 
service on it of the writ of attachment in this cause it had in its 
possesion as a credit in favor of the Bankers Trust Company of 
jSew York: the sum of Seven Thousand, Fifteen Dollars and Fifty- 
n\e cents (¥7.01 <>.<>.>).the same being the amount received by it from 
one E. Quincy Smith, in settlement of the balance due bv him, with 
interest to the date of payment, on his certain promissory note, pay- 
able on demand in the City of New York to the Carnegie'Trust Com- 
' That upon information and belief the undersigned garnishee 
further says that said note was endorsed as follows: “Pay to the order 
of Bunkers Trust Company, O. H. Cheney, Superintendent of Banks 
m trust for Carnegie Trust Company” from which said Banker! 
Trust Company of New York City the undersigned garnishee re¬ 
ceived for collection the said note with the collateral consisting of 
forty shares of stock of the Union Savings Bank of Washinrton, 
I). C. That upon the receipt of the said note with the collateral 
from the Bankers Trust Company of New York, the under- 
12 signed garnishee notified the said E. Quincy Smith that it 
,, , . had f? ld n°, te for collection, but was informed bv said Smith 
that he would call later in the day and take up the same; that there¬ 
after on the same day the said E. Quincv Smith called at the Trust 
Company, the undersigned garnishee, and paid the sum of Seven 
I housand, Fifteen Dollars and Fifty-five cents ($7,015.55), in set¬ 
tlement of said note. . 

That upon the receipt of the said sum of Seven Thousand, Fifteen 
Dollars and Fifty-five cents ($7,015.55) from E. Quincy Smith, in 
settlement of the balance of the aforesaid note, with interest, it Can¬ 
celed and surrendered to the said E. Quincy Smith his said note, and 
surrendered and delivered to him the collateral consisting of the 
forty shares of stock of the Union Savings Bank of Washington. 

and sh ° rtl >’ thereafter drew a draft on the Chase National 
Bank of New York in favor of the Bankers Trust Company, in nav- 
meiit of the amount of the collection made by it, but before said draft 

could be forwarded the undersigned was served as garnishee by the 
plaintiff in this cause. J 

further answering said interrogatory the undersigned garnishee 
wiys it is informed and believes that on January 7, 1911, the Super- 
niteiident of Banks of the State of New York,'under and by virtue* 
of Sec. 19 of the Banking Laws of the State of New York, took 
charge of the Carnegie Trust Company for the purpose of liquidating 
Ms assets and designated and appointed George W. Egbert as Special 
Deputy Superintendent in charge of the said Trust Company who 
is now in possession and charge of the same. That among the assets 
of the said Carnegie Trust Company that came into the possession 
of George W. Egbert in his capacity of Special Deputy Su- 
13 Pf' n, « nden * »> charge 0 f said Trust Company, was the note 

1ftf . , of E ; Q ulnc .v Smith above referred to. That on or about the 
10th day of January, 1911, there was received in the City of New 
York by the said Special Deputy Superintendent of Banks, in charge 
of the Carnegie Trust Company, from the National Citv Bank of 
Washington, D. C., a letter dated January' 7, 1911, addressed to the 
2 — 2288 a 
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Carnegie Trust Company, New York City, New* York, informing 
the said Trust Company that there had been deposited with it, 
the said National City Bank of Washington, D. C., the sum of Seven 
Thousand. Six Dollar?* and Eighty-eight vents ($7,006.88) “to pay 
principal and interest of demand collateral note held by you and 
made by Mr. E. Quincy Smith, for which you hold as collateral 
Union Savings Bank stock.” and requesting that the note and col¬ 
lateral be forwarded to it, the said National Citv Bank. That in 
reply to said letter the said Special Deputy Superintendent of Banks 
on January 10. 1911. wrote the said National City Bank, suggesting 
that it forward draft to take up the loan of Mr. E. Quincy Smith to 
some financial institution in the City of New Yoik, to whom the 
said Special Deputy Superintendent of Banks stated he would be 
willing to turn over the collateral in payment of the loan and inter¬ 
est. provided that said Smith was not further indebted to the said 
Company. That on January 10, 1911. the said Special Deputy 
Superintendent received a telephone call from the National City 
Bank of Washington, requesting that the note be forwarded to 
Washington for collection and stating that it was inconveniencing 
the said Smith very much and suggesting that said note be 

14 sent to some other bank in Washington for collection. That 
on January 11, 1911, the said Special Deputv Superintendent 

received another telephone message from the said National City Bank 
again requesting that the note he forwarded to the City of Wash¬ 
ington for collection, and in response to said telephone message, the 
said Special Deputy Superintendent informed said National City 
Bank that the note was payable in New York City, and requesting 
that the draft in settlement of said balance due on said note be for¬ 
warded to New York City. That on or about January 14, 1911, 
there was received in New York City by the said Special*Deputy Su¬ 
perintendent a letter addressed to the Carnegie Trust Company from 
E. Quincy Smith, dated January 18, 1911, written on paper of the 
* k of \\ ashington, I). C., of which said Bank as 
well as the Union Savings Bank of Washington the said E. Quincy 
Smith is President, informing said Trust Company that he had 
called it up over the phone asking that his note, on which there was 
a balance due of Seven Thousand Dollars ($7,000) and ipterest. to¬ 
gether with the collateral, should be sent to Washington to be de¬ 
livered on the payment of principal and interest, and that said Trust 
Company had informed them the note would be sent at once; and 
that relying upon said statement he had proceeded to dispose of the 
collateral refoiicd to. promising delivery thereof to the new pur- 
chasers the next day; and further informing said Trust Company 
that the situation was extremely embarra.^ing to him and threatened 
him with financial loss as he had acted in good faith, assuming that 
when the Trust Company became involved in difficulty his 

15 note, being a demand note, would naturallv be called at once ; 
and that he had done everything possible to facilitate quick 

pavment. that the parties who had purchased the stock were urging 
deli\erv and that he, the said E. Quincy Smith, therefore requested 
that the Trust Company immediately send the note for collection 
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with the collateral attached by express C. 0. D., or through any Bank 
that it might select, and the payment w'ould immediately be made 
upon the delivery of the stock. That in response to said letter and 
request of the said E. Quincy Smith, the said Special Deputy Super¬ 
intendent of Banks, in charge of the Carnegie Trust Company, on 
January 14, 1911, caused said note to be endorsed in the manner 
hereinbefore set forth and deposited the same with the Bankers 
rrust Company of New York, which said Trust Company thereafter 
forwarded said note to the undersigned garnishee for collection 

4. Same answer as to No. 3. 

5. Same answer as to No. 3. 

6. Same answer as to No. 3. 

7. Same answer as to No. 3. 

8. Same answer as to No. 3. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

[seal. 1 By WM. D. HOOVER. Present 


Attest: 

CHARLES E. NYMAN, Secretary. 

Subscribed and sworn to by William D. Hoover. President of the 
National Savings & Trust Company, before me this 27th dav of 
January, A. D. 1911, ns and for and on behalf of said eompanv 
f SEAL -l CHARLES C. LAMBORN. ' 

Notary Public, D. C. 


16 Answers to the Interrogatories of the Union Savings Bank, 

etc. 


Filed January 27, 1911. 

* * * 


♦ 


1. \es, in the sum of $<,015.55, on account of said Smith note 
i. Yes, in the sum of $7,015.55. on account of said Smith note. 

5. Ao, except as stated in answer to Interrogators No. 3 of the in¬ 
terrogatories served on the undersigned garnishee on the 16th day of 
January, 1911. 

4. Same answer as to No. 3. 

5. Same answer as to No. 3. 

6. Same answer as to No. 3. 

NATIONAL SAVINGS AND TRUST 
r COMPANY, 

[SEAL.1 By WM. D. HOOVER, President. 


Attest: 

CHARLES E. NYMAN, Secretary . 

Subscrited and sworn to by William D. Hoover. President of the 
National pavings 4 I rust Company, before me this 27th dav of 
• anuan, A. D. 1911, as and for and on behalf of said Company. 

t SBAL -] CKAS. C. LAMBORN. 

Notary Public, D. C . 
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17 Petition of the Bankers Trust Company, a Corporation. 

Filed February 6, 1911. 

******* 

Petitioner respectfully shows unto the Court as follows: 

1. That it is a corporation duly organized under the laws of the 
State of New York, having its principal place of business in the City 
of New York, State of New York, and files this petition in its own 
right in respect to the matters hereinafter referred to. 

2. That on January 14. 1911, there was deposited with this peti¬ 
tioner in the City of New York by George W. Egbert, Special Deputy 
Superintendent of Banks of the State of New York, in charge of the 
Carnegie Trust Company, a certain promissory note dated March 
12, 1907. signed by one E. Quincy Smith as maker thereof, and 
made payable in the City of New York to the Carnegie Trust Com¬ 
pany, a corporation, in the sum of Nine Thousand Dollars (.$9,000), 
subject however to a payment credited on said note of Two Thousand 
Dollars ($2,000). made on May 4, 1910, together with forty shares 
of the stock of the Union Savings Bank of Washington, D. C., as 
collateral security for the payment of said note. That said note at 
the time of its delivery to this petitioner was endorsed as follows, 
to-wit: “Pay to the order of Bankers Trust Company, O. H. Cheney 
Superintendent of Banks, in trust for Carnegie Trust Company,” 
and was accepted and received by this petitioner for collection and 

credited on account of George W. Egbert, Special Deputy 
IK Superintendent, in charge of the Carnegie Trust Company. 

3. That thereafter, in the regular course of business, this 
petitioner forwarded said note, with the collateral consisting of forty 
shares of the stock of the Union Savings Bank to the National 
Savings & Trust Company of Washington. D. C., its correspondent 
in the District of Columbia, for collection on behalf of and for the 
credit of petitioner. 

4. This petitioner is informed and believes, and therefore avers, 
that said note with the collateral attached was dul> received in the 
regular course of business bv the National Savings Trust Company 
on the 16th day of January, 1911, and that shortly after the receipt 
of said note, with collateral, the said E. Quincy Smith was notified 
by it and requested to pay the same. That in reply to said notifica¬ 
tion the said E. Quincy Smith informed the National Savings & 
Trust Company that he would call later in the day and pay the 
«ame. That thereafter, at or about three forty-five (3:45) o’clock 
in the afternoon of January 16. 1911. the said E. Quincy Smith 
called at the National Savings & Trust Company and paid the bal¬ 
ance due by him on said note of Seven Thousand Dollars ($7,000), 
with interest to said date amounting to Fifteen and Fifty-five Hun¬ 
dredths Dollars ($15.55), in settlement of said note, and received 
from the said National Savings Trust Company the said note and 
the collateral consisting of the said forty (40) shares of the stock 
of the Union Savings Bank. 
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5. This petitioner is further informed and believes, and there¬ 

fore avers, that shortly after the payment of the sum of 
10 Seven Thousand, Fifteen and Fifty-Five Hundredths Dol¬ 
lars ($7,015.55) by the said E. Quincy Smith in settlement 
of the said note, the said National Savings & Trust Company drew 
a draft in favor of Petitioner on the Chase National Bank of New 
^ ork in settlement of the amount of said collection, but before the 
said draft could be forwarded to this petitioner a writ of attachment 
was issued out of this honorable court, before judgment, in the above 
entitled cause, whereby the funds of this petitioner in the hands of 
the said National Savings Sc Trust Company were attached and gar¬ 
nisheed for the payment of an alleged indebtedness of Four Thou¬ 
sand, One Hundred Ninety-Four and Eighty-Five Hundredths Dol¬ 
lars ($4,194.85) with interest from January 1, 1911, and the further 
sum of One Hundred Dollars ($100) for costs and charges which 
might accrue in connection with the issuing of said writ of attach¬ 
ment and garnishment, due by the Carnegie Trust Companv, an in¬ 
corporation of the City of New York, to the said plaintiff. That on 
the same day, to-wit, the 16th day of January, 1911, and at and 
about the same hour, there was also served upon the said National 
Savings Sc Trust Company another writ of attachment and garnish¬ 
ment, sued out of this honorable court, before judgment, in the 
matter of the suit of the National City Bank of Washington, a cor¬ 
poration, against the Carnegie Trust Company, a corporation, being 
at Law No. 53283, whereby the funds of this petitioner in the hands 
of the National Savings Sc Trust Company were attached and garni¬ 
sheed for the payment of an alleged indebtedness of Three Thou¬ 
sand Eight Hundred. Three and Ninety-Three Hundredths 
20 Dollars ($3,803.93), with interest from January 1, 1911, and 
the sum of Fifty Dollars ($50) for costs and charges which 
might, accrue in connection with the said attachment proceedings, 
due bv the said Carnegie Trust Company, a corporation of the City 
X ork > to the said National City Bank of Washington, the 
plaintiff in the last above mentioned suit. That thereafter, to-wit, on 
the 17th day of January, 1911, the plaintiff in this cause, as well as 
the plaintiff, the National City Bank, in the other cause above re¬ 
ferred to, sued out of this honorable court further attachments in 
respect to said funds on account of their respective claims against 
the said Carnegie Trust Company. 

6. Petitioner further show* unto the court and avers that the 
Carnegie Trust Company, a corporation, the defendant named in 
the above entitled cause, on or about the 7th day of January, 1911, 
became and was in an unsafe condition and was involved in financial 
difficulties, and by reason thereof O. H. Cheney, as Superintendent 
nf the Banking Department of the State of New York, acting under 
authority of section 19 of the Banking Laws of the said State of New 
York, took charge of the Carnegie Trust Company for the purpose 
of liquidating the affairs of said Trust Company, and designated and 
appointed George W. Egbert as Special Deputy Superintendent in 
charge of the Carnegie Trust Company, who is now and ever since 
has been in charge of the same. 
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That among the assets of said Trust Company which the said 
Special Deputy Superintendent, George W. Egbert, found upon 
taking possession of said Trust Company, was the said note 
21 of E. Quincy Smith above referred to, the payment of which 
was col lateral led by the said forty (40) shares of the capital 
stock of the said Union Savings Bank of Washington. 

7. Petitioner is informed and believes and therefore avers that on 


or about the 10th dav of January, 1911, a letter was received bv 

• v / 7 

George W. Egbert, the said Special Deputy Sunerintendent, in 
charge of Carnegie Trust Company, signed by Robert A. Cissel, 
Assistant Cashier of the National City Bank of Washington, dated 
January 7th, 1911. and addressed to Carnegie Trust Company of 
Sew 5 ork (*ity. New 5 ork, stating that there had l>een deposited 
with the said National City Bank of Washington the sum of Seven 
Thousand. Six and Eighty-One Hundredths Dollars ($7,000.81) to 
pay principal and interest of demand collateral note held by the 
Carnegie Trust Company, made by E. Quincy Smith, and for which 
said Carnegie Trust Company held as collateral Union Savings Bank 
stock, and requesting the said Trust Company to forward at onee 
the note and collateral. 


In reply to said letter the said George W. Egbert, Special Deputy 
Superintendent, in charge of Carnegie Trust Company, on January 
10th. 1911. suggested that the National City Bank forward a draft 


m take up the loan of said E. Quincy Smith to some financial insti¬ 
tution in the city of New York, to which he would be willing to turn 
oyer the collateral upon the payment of the loan and interest, pro¬ 
vided Mr. Smith was not further indebted to the said Carnegie Trust 
Company. 


That on January 10th, 1911 the said George W. Egbert 
22 had a telephone message from some one in the National City 
Bank of Washington requesting him to send the said note 
of E. Quincy Smith to Washington for collection, stating that it was 
inconveniencing Mr. Smith very much and suggesting that it be 
sent to some other Bank. On January 11, 1911. the said George W. 
Egbert had a telephone message from the National City Bank of 
Washington requesting the forwarding of said note, whereupon the 
said George W. Egbert informed the said National Citv Bank of 
Washington that the note was payable in New York, and instructed 
the said Bank to forward the money to some financial institution in 
New York, where the note with collateral would be presented for 
payment. 


That on January 14, 1911. the said George W. Egbert, Special 
Deputy Superintendent of Banking, received in the Citv of New 
York, a letter from the said E. Quincy Smith, dated January 18. 
1911. addressed to the Carnegie Trust Company, written on paper 
of the National City Bank, the plaintiff in suit At Law No. 53.238, 
of which said Bank, as well as the Union Savings Bank of Washing¬ 
ton, the plaintiff herein the said E. Quincy Smith is President, said 
letter being in the words and figures as follows: 
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Washington, January 13, 1911. 
The Carnegie Trust Company, New York City, N. Y. 

v ( V^ LEMEN: ^ ou remember that on the day after the New 

th^J l '" r<l L , - nt '.T k eharge <>f ,he Carnenie, we called you up over 

rim 01 '^." 18 that m ? note - 0,1 which 'here is due a balance of 
$/,00°. and interest, together with the collateral, should be sent here 

to \\ ashing on to be delivered on payment of principal and interest 

Th»r"f re *° W i ° Ver the pl ?° ne that 1116 note would be sent at once’ 
Therefore, relying upon that statement, I proceeded at once to dis- 

po.se of the collateral referred to promising delivery to the 
2d new purchasers the next day. * 

( a Y e we . re therefore much surprised, in view of the promise 
aforesaid, to be informed several days later that there wotihf be anv 

note UndLr ^T* 101 ' “T* ,he forwa rding of the collateral and 
note. Lnder the circumstances the situation is extremely embar- 

rassing to me and threatens financial loss because T acted in g.“,d 

i th, assuming that when your company became involved in diili- 

nn!»’ "im belng , “ de,na,,d note would naturally be called at 
once, and I did everything possible to facilitate quick payment The 

parties who have purchased this stock are urging delivery at once 
and I have therefore to request that vou immediately send the note 
for collection with the collateral attached bv express C O D oi 
through any bank that you may select, and payment will’ imine 
d,a ‘«!>; be made upon delivery of the stock. 

\\ ill you be kind enough to reply to this letter just as auicklv as 
possible so that there will be no further unnecessary dohw » * 

\ ery truly yours, 

(Signed) E. QUINCY SMITH. 

to w hich letter of the said E. Quincy Smith said Georiro \V P^hert 
on January 14th, 1911, replied as follows. 8 Egbert ’ 

January 14, 1911. 

L. Quincy Smith, Esq., c/o National City Bank, Washington D C 

f? EA , R ,‘ S ' a: R «Pbing to yours of the 13th instant I bee to sav 

TOminunicatimf mtd 7 h n ’ e .'" isund « rs ' andi "g regarding our telephone 
mmuiiKation and the letter which you sent finally we received 

i!i°h roIll ..^ le phonal City Bank that we were to do nothing in the 

ilie'fW 1 '" * ," e ' e ‘' r< , fro1 !' 'beni, and your letter received to-dav is 

• e Natioiia'l' Cit v "r h r h „“ d Si '“’ e ,ele P hone «>"-'"nications with 
die National Cit> Bank. However, I am ending to-day for collec. 

tion, your note for $9,000.00 dated March 12th, 1907 upon which 

ofXT “ 'T" 6 "' Of 0 $2 ’ 1 000 00 May 4th, 1910 and ten (10) shares 
, } nl0n f a ' ln K s Bank surrendered, and collateral thereto fortv 

(40) shares of the Union Savings Bank of Washington, I) C Y 

The amount due us to Monday the 16th inst., is $7 01,5 .5.5 ’ 

\ ery truly yours. 

(Signed) ‘ ‘ GEORGE W. EGBERT. 

Special Deputy Supt. of Banks, 
m Charge of Carnegie Trust Co. 
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8. Petitioner is informed and believes and therefore avers 

24 that the said George \V. Egbert, Special Deputy Superintend¬ 
ent, in charge of Carnegie Trust Company, in compliance 

with said letter of January 14th. 1911, addressed to the said E. 
Quincy Smith, caused the said note of the said E. Quincy Smith to 
be endorsed in the manner as hereinbefore set forth to this peti¬ 
tioner, turned over the said note with the collateral attached to pe- 
tioner for collection; and that |>etitioner thereafter, in the regular 
course of business, forwarded said note, with the collateral attached 
to the National Savings Trust Company of Washington as herein¬ 
before set forth. 

9. Petitioner is informed and l>elieves and therefore avers that 

under and bv virtue of said section 19 of the Laws of the State of 
* 

New York relating to banking, it is the duty of the S-perintendent 
of the Banking Department to take charge of banks and trust com¬ 
panies whenever it shall appear to the said Superintendent that any 
corporation or individual banker is conducting its business in an 
unsafe manner; and that when said Superintendent of the Banking 
Department takes charge of any such banks or trust companies the 
property and assets belonging to any such banks and trust compa¬ 
nies, by virtue of said laws, passes into the possession and control of 
the said Superintendent of the Banking Department, or to his spe¬ 
cially designated and appointed Deputy Superintendents, for the 
purposes provided by the said laws. That therefore, and in view of 
the foregoing, petitioner avers that from and after the taking pos¬ 
session of said Carnegie Trust Company by the said Superintendent 
of the Banking Department of the State of New York the 

25 title to its property and assets, and particularly as to the note 
of said E. Quincy Smith, with collateral attached, above re¬ 
ferred to, passed into and became vested in the said Superintendent 
of the Banking Department, or to the Special Deputy Superin¬ 
tendent. George W. Egbert, designated and appointed by him, and 
that the Carnegie Trust Company thereafter had no interest or title 
to said prof>erty and note which could be attached by the creditors 
of said Carnegie Trust Company. 

The premises considered, petitioner prays that this honorable 
court will pass an order discharging the funds and property gar¬ 
nished by the plaintiff in this cause in the hands of the said National 
Savings & Tmst Company, and commanding and directing the said 
National Savings and Trust Company to pay over the same to this 
petitioner. 

BANKERS’ TRUST COMPANY, 
BvBENJ. STRONG, Jr., 

Vice-President. 

BERRY & MINOR, 

Att’ys for Petitioner. 

• • • % 

City of New York, 

State of New York , ss: 

Before me, a Notary Public in and for the City and State of New 
York, personally appeared Benj. Strong, Jr., the Vice President of 
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the Bankers' Trust Company, who being by me duly sworn 
to according to law upon oath deposes and says that he is the 
, XT XV*. President of the Bankers’ Trust Company of the City 

i/te Y t °Z k > that he read the foregoing petition by said Bank- 
ers Trust Company subscribed and knows the contents thereof that 
the matters and things stated upon his personal knowledge are true 

and those things stated upon information and belief he believes to 
Do true. 

BENJ. STRONG, Jr. 

A S D l T91i ed Wld 8WOrn 10 before me this firat da y of February, 

THOMAS G. SIMPSON, [bral.] 
Notary Public, New York County . 

No. 4578. 

State of New York, 

County of New York, ss: 

I, William F. Schneider, Clerk of the County of New York and 

foonH r nf°R the j Up , r T e S° Urt fo . r . ** County, the same being 

a Court of Record, do hereby certify that Thomas G. Simpson b* 

fore whom the annexed deposition was taken, was, at the time of 
taking the same, a Notary Public of New York, dwelling i “Lid 
Co “ lU y> duly appointed, and sworn, and authorized to administer 
oaths to be used in any Court in said State, and for general Dur 
poses; that I am well acquainted with the handwriting of said 
Notary^wide that his signature thereto is genuine, afl verily 

27 lemony whereof, 1 have hereunto set my hand and 
Feb’y mi C ° Urt and Coun ‘y- 2 day of 

WM. F. SCHNEIDER, Clerk . 

(Endorsed.) 

Leave to file granted this 6th of Feb’y, 1911. 

THOS. H. ANDERSON, Justice. 

Opinion. 

Filed March 11, 1911. 


Attachments before judgment in each of these cases were issued 
under date of Jan. 16th and Jan. 1/, 1911, and served upon the Na¬ 
tional Savings & Trust Co. to garnishee the proceeds collected by it 
from a certain promissory’ note for $9,000 (with credit of $2,000) 
made by one E. Quincy Smith to the order of the Carnegie Trust 
Co. 

Thereafter, on Feb. 6, 1911, the Bankers’ Trust Co., a corporation 
3—2288a 
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of New York filed a petition in c u*h of these cases praying for an 
order discharging the funds and property garnisheed in the 
2tf hands of said National Havings <£ Trust Co. and directing 
said Company to pay the same over to petitioner. This peti¬ 
tion sets up the following facts: 

(1) That on Jan. 7, 1911 the Carnegie rust Co. became and was 
in an unsafe condition and involved in financial difficulties, and by 
reason thereof the Superintendent of the Hanking Department of the 
State of New York, acting under § 19 of the Hanking Laws of the 
State, took charge of the Carnegie Trust Co. for the purpose of 
liquidating its affairs, and designated and appointed George W. 
Egbert as Special Deputy Suj»erintendent in charge of said Trust 
Co., who is now and ever since has been in charge of the same. 

(2) That among the assets of said Trust Co. which said Special 
Deputy Superintendent Egbert found upon taking possession was the 
aforesaid note of E. Quincy Smith; 

(3) That on Jan. 14, 1911, said Special Deputy Supt. Egbert de¬ 
posited said note with the petitioner, Bankers Trust Co., for collec¬ 
tion, said note being endorsed as follows: 

“Pay to the order of Hankers Trust Company, O. H. Cheney 
Superintendent of Hanks, in trust for Carnegie Trust Company.” 

(^4) That thereafter, in the regular course of business, petitioner 
forwarded said note to the National Savings cV Trust Co. of Wash¬ 
ington, D. C., its correspondent in the District of Columbia, for col¬ 
lection, and the same was received by said Savings & Trust Co. 
on Jan. 16, 1911 and on the same day said E. Quincy Smith paid 
$7015.15 in full settlement of the note and interest, and the note 
was surrendered to him by said Savings Trust Co. 

(5) Uie petition also alleges that said note was sent on to 
29 Washington for collection in response to urgent requests of 
said E. Quincy Smith (notwithstanding said note was on its 
face payable in New York), and further alleges that said E. Quincy 
Smith is President of both of the plaintiff Banks, National City 
Hank and Union Savings Bank. Hut it is, of course, immaterial to 
the question before the Court what did or did not induce the Special 
Deputy Supt. or the Hankers Trust Co. to send the note on to Wash¬ 
ington. 

The sole question before the Court is whether the note and its pro¬ 
ceeds constituted assets or credits in the hands of the National Sav¬ 
ings & Trust Co. belonging to the Carnegie Trust Co. If so, the at¬ 
tachments must he sustained. If not, the prayer of this petition 
must be granted. Said petition is filed and this hearing thereon is 
had pursuant to § 462 of the Code. 

It is to be observed that the note here in question passed into the 
actual custody and possession of the Special Deputy Supt. upon his 
appointment. It is also to be observed that § 19 of the Banking 
Laws of New York provide: 

“On taking jiossession of the property and business of any such cor¬ 
poration or individual banker the superintendent shall forthwith 
give notice of such fact to any and all banks, trust companies, asso¬ 
ciations and individuals, holding or in possession of any assets of 
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, lnd , 1 V dual banker - No bank - trust company, 
association or individual knowing of such taking possession bv the 

superintendent, or notified ns aforesaid, shall have'a iTen or charge 

tho,o?h , ' VI " ent J a<1vnnce or France thereafter made, or liability 
SteSft " ,c 1 urred . a e»'nst any of the assets of the corporation or in- 
dmdua 1 banker of whose property and business the superintendent 
hall have taken possession aforesaid. * * * Upon taking 

possession of the property and business of such corporation or in¬ 
dividual banker the supenntendent is authorized to collect monevR 
due to such corporation or individual banker, and do such other acts 
as are necessary to conserve its assets and business, and shall pro- 
ceed to liquidate the affairs thereof as hereinafter provided.” 

clear to the Court t,lat ’ in view of these provisions 
s ^ a bite, all rights in and to the collection 
of this note of E. Quincy Smith to the order of the Carnegie Trust 
Co. passed to the Superintendent or Special Deputy appointed bv 
him, and that therefore the proceeds derived from said note cannot 
be considered as property or assets of the Carnegie Trust Co subject 
to attachment in this District. The principle laid down by the Court 
of Appeals in Purcell v. Jenkins, 29 App. D. C. 209. that* the Courts 
of this jurisdiction will, upon the principal of comity, recognize and 
protect the right of a receiver in property or assets brought by him 
into this District as against attachments at the instance of a domestic 
creditor of the owner, is plainly applicable to the present case. 
M ere the rule otherwise, a receiver or statutory trustee would l>o 
greatly embarrassed in the discharge of his duties, and the property 
in his custody could be taken away from him in every jurisdiction 
into which he might happen to take the same for the purpose of dis¬ 
posing of the same or collecting upon it. 

Tt follows from what has been said that an order will be entered 
in each of these cases discharging the funds and property garnisheed 
in the hands of the National Savings and Trust Co. and directing the 
payment of the same to petitioner. 

THOS. H. ANDERSON, Justice . 


31 Supreme Court of the District of Columbia. 

Friday, March 10, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson, 

presiding. 

******* 

Upon consideration of the petition of the Bankers’ Trust Com¬ 
pany, Intervenor, filed herein on the 6th day of February 1911, the 
answer and return of the National Savings and Trust Company to 
the writs of attachment served on it by the plaintiff in the above en¬ 
titled cause on the 16th and 17th days of January, 1911, and being 
argued by counsel on both sides and considered by the Court, it is 
this 10th day of March 1911, by the Court ordered that the said Writs 
of attachment and garnishment attaching and garnisheeing certain 
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funds in the hands of the said National Savings and Trust Company, 
be and the same are hereby quashed; the fund discharged from at¬ 
tachment and the said National Savings and Trust Companv directed 
to pay over the same to the petitioner, the Bankers’ Trust Company. 

From the foregoing order the plaintiff by its Attorneys in open 
Court, notes an appeal to the Court of Appeals of the District of 
Columbia. 


32 Supreme Court of the District of Columbia. 

Friday, March 17, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson, 
presiding. 

******* 

Upon motion of the Attorney for the plaintiff in open court, it is 
ordered that the penalty of the bond on the appeal to the Court of 
Appeals of the District of Columbia herein, to act as a Supersedeas, 
be and it is hereby fixed in the sum of Seven thousand, five hun¬ 
dred dollars ($7,500.). 

Memorandum. 

March 20. 1911.—Supersede&« bond on appeal approved and filed. 

Designation of Record. 


Filed April 6, 1911. 

******* 


John R. Young, Esq., Clerk of the Court: 

In the matter of the appeal of the plaintiff in the above entitled 
suit from the judgment entered therein on March 10. 1911, the ap¬ 
pellant designates the following papers and proceedings as the record 

on appeal: . 

1. The Declaration, Particulars of Demand and supporting affi¬ 
davits. 

2. Memo, of attachment bond. 

3. Writ of attachment or garnishment, issued January 

33 16, 1911. 

4. Writ of attachment or garnishment, issued January 17, 


1911. 

5. 


Answers of National Savings and Trust Company, garnishee, 


to both of said writs. 

6. Intervening petition of Bankers’ Trust Company. 

7. Copy of opinion of the Court and the judgment. 

8. Notice of appeal in open court. 

9. Memo, of supersedeas bond approved and filed. 

10. A copy of this designation, including acknowledgment by 
counsel for the appellee of service of a copy of this designation upon 

h,m F. L. SIDDONS, 

Attorney for Appellant , 
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Washington, D. C., April 6.1911. 
Messrs. Berry and Minor, Attorneys for Bankers’ Trust Company. 

Gentlemen : Take notiee that I have this dav filed with the Clerk 

of the Supreme Court of the District of Columbia, the foregoing desig- 
nation in the above entitle g * 18 


F. L. SIDDONS, 

Attorney for Plaintiff. 


Service of copy of the foregoing designation of the record on ap¬ 
peal, acknowledged this 6th day of April, A. D.. 1911 

, „ , BERRY & MINOR, 

Attorneys for Bankers' Trust Company . Appellee. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 


I, John R. ^ oung, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 33 
both inclusive, to be a true and correct transcript of the record, ae- 
^directions of counsel herein filed, copy of which is made 
part of this transcnpt, in cause No. 53232 at Law, wherein The 
Umon Savnngs^Bank of Washington. District of Columbia, a corpora- 
tion is Plaintiff and The Carnegie Trust Company, a corporation is 

Defendant, as the same remains upon the files and of record in said 
Uourt. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District, this 
19th day of April, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


99 fi fi d ™ d ?? COve o : P 181 "^ of Columbia Supreme Court. No. 
f lm - lhe Union Savings Bank of Washington, District of Co¬ 
lumbia, a corporation, appellant, vs. The Carnegie Trust Co. et al. 

Court, of Appeals, District of Columbia. Filed Apr. 21, 1911. 
Henry W. Hodges, clerk. 
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F. L. SIDDONS, 

Attorney for Appellant. 
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IN' THE 



OCTOBER TERM, 1911. 



No. 2288. 


THE UNION 
DISTRICT 

LANT, 


SAVINGS BANK OF WASHINGTON, 
OF COLUMBIA, a Corporation, Appel- 


VS. 


THE CARNEGIE TRUST COMPANY, 
AND BANKERS TRUST COMPANY, 

INTERVEN1NG PETITION ER. 


a Corporation, 
a Corporation, 


BRIEF OF APPELLANT. 


Statement of Case. 

Tlii* is an attachment before judgment instituted in the 
Supreme Court of the District of Columbia under sections 
445 et seq. of the Code of Laws in force in the District of 
Columbia relating to attachments. Upon the filing of the 
necessary papers and giving bond, as required by the statute, 
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a writ of attachment was, on the 16th day of January, A. D. 

1911. dulv issued and served hv the United States Marshal 
* •/ 

upon the garnishee therein named, the National Savings 
Trust Company, together with certain interrogatories fully 
set forth in the Transcript of Record, and on the following 
day additional interrogatories were served upon the gar¬ 
nishee aforesaid. The garnishee, on the 27th day of Janu- 
ary, A. T>. 1911. made answer under oath to the interroga¬ 
tories theretofore served upon it. wherein it is set forth that 
the National Savings A: Trust Company had in its possession 
at the time of the sendee of the writ of attachment in this 
case, as a credit in favor of the Bankers Trust Company 
of New York, the sum of $7,015.55. the same being the 
amount received by it from F. Quincy Smith in payment 
.of his certain promissory note payable on demand in favor 
of the Carnegie Tru<t Company, and which note was en¬ 
dorsed by O. Tl. Cheney. Superintendent of Banks of the 
State of New York (who had taken charge of the Carnegie 
Trust Company on January 7. 1911. under the provisions of 
section 19 of the Banking Laws of New York), “to the 
.order of Bankers Trust Company O. IT. Cheney. Superin¬ 
tendent of Banks, m trust for Camfffic Trust Compnni/” 
ami delivered by him to it for collection for his account in 
trust as aforesaid, who thereupon sent said note to the 
National Savings Sz Trust Company, garnishee herein, for 
collection. On February 6. 1911. a petition was filed in this 
ease by the said Bankers Trust Company, wherein it was 
alleged, among other things, that under and by virtue of 
section 19 of the laws of the State of New York relating 
to banking it is the duty of the Superintendent of the 
Banking Department to take charge of banks and trust 
companies whenever it shall appear to said Superintendent 
that any corporation or individual banker is conducting its 
business in an unsafe manner; and that when said Superin¬ 
tendent of the Banking Department takes charge of any 
<ucb banks or trust companies the property and assets be¬ 
longing to any such banks and trust companies, by virtue 











of said laws, passes into the possession and control of the 
>aid Superintendent ot the Banking Department, or to his 
>]>et ialh designated and appointed deputy superintendents, 
for the purpose provided by the said laws; that on or about 
the 7th day of January, 1911, the defendant Carnegie 
1 lust Company became and was in an unsafe condition 
and was involved in financial difficulties, and by reason 
thereof O. II. Cheney, as Superintendent of the Banking 
Depaitmcnt ot the State of New \ork, acting under au¬ 
thority of section 19 of the Banking Laws of the said State, 
took charge of said Carnegie Trust Company for the pur¬ 
pose ot liquidating its atlairs, and designated and appointed 
Ceorge W. Egbert as Special Deputy Superintendent in 
charge of said Carnegie Trust Company, who is now and 
o\ei since has been in charge of the same; that therefore, 
and in view of the foregoing, from and after the taking 
possession of said Carnegie Trust Company by the said 
Superintendent of the Banking Department of the State of 
New York the title to its property and assets, and particu¬ 
larly as to the note of said E. Quincy Smith, with collateral 
attached, passed into and became vested in said Superin¬ 
tendent of the Banking Department, or to the Special Deputy 
Superintendent, designated and appointed by him. and that 
the Carnegie Trust Company thereafter had no interest or 
title to said property and note which could be attached by 
the creditors of said Carnegie Trust Company. To which 
petition a prayer was attached asking that an order be 
passed discharging the funds and property attached by the 
plaintiff, appellant herein, in the hands of said National 
Savings & Trust Company, and commanding and directing 
said National Savings & Trust Company to pay the same 
over to the Bankers Trust Company of New York. Said 
petition was duly submitted to the court and argued by 
counsel for both sides, and on March 11, 1911. an order 
was entered discharging the fund and property garnished 
in the hands of the National Savings & Trust Company and 
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directing it to pay the same to the Bankers Trust Company 
<>l New ^ ork, from which order this appeal is taken. 

Assignments of Error. 

1. 1 lie court erred in holding that the note of E. Quincy 
Smith to the order of the Carnegie Trust Company, and all 
rights in and to the collection of same passed into the cus¬ 
tody and possession of the Superintendent of Banks for the 
State of New York under the provisions of section \i) of the 
Banking Laws of New York, so as to prevent the attachment 
or garnishment of the proceeds of said note at the instance 
of the appellant when paid to the defendant National Sav¬ 
ings A: Trust Company in the District of Columbia. 

1. The court below erred in holding that the proceeds 
of the nforesaid note of E. Quincy Smith could not he con¬ 
sidered as property or assets of the defendant Carnegie Trust 
Company, subject to attachment in the District of Columbia. 

•*». The court lielnw erred in ordering that the funds at¬ 
tached or garnished by the appellant in the hands of the 
defendant National Savings A.' I rust Companv he discharged 
therefrom. 

-1. 'Phe court below erred in ordering the payment of said 
funds to the appelee. Bankers Trust Company. 





ARGUMENT. 


The question ujKm which the determination of this ease 
rests, as it appears to the appellant, may be stated thus: 

•\re the proceeds of a note sent by a foreign statutory re¬ 
ceiver ..r custodian, who holds possession of the same in 
lru>t for the payee thereof, to the District of Columbia for 
collection and there collected, and while such proceeds are 

. 111 ,llt ' of Hie collecting agent in said District, 

sulqect to attachment or garnishment in a suit brought by 

a local or District of Columbia creditor of the pavee of said 
note? 

It appears l.v the record that the appellee. Carnegie Trust 
Company, a New York corporation, was and is indebted to 
the appellant in the sum of $4,194.85, with interest from 
•lanuary 1 . Dill, and while so indebted the Superintendent 
o( Hanks of the State of Xew York took charge of said 
imst company for reasons heretofore set forth. That among 
the assets of said trust company that the said Superintendent 
of Hanks found in the institution was a demand collateral 
promissory note of Mr. E. Quincy Simth, a citizen of the 
Distiiet of Columbia, who was and is the president of the 
appellant bank; that said Smith desiring to pay the balance 
due on said note, which balance amounted to $7,000, and so 
release his collateral, requested that said note be forwarded 
b. the District of Columbia, so that it might be paid, and 
this the said Superintendent of Ranks did through the col¬ 
lecting medium of the appellee Bankers Trust Company, 
"ho in turn sent it to the National Savings & Trust Com¬ 
pany, of the District, to whom payment of said note was 
made by said Smith, and while the money so paid, still re¬ 
mained m the hands of said last mentioned trust company 
and in the District of Columbia, the writs of attachment or 

garnishment in this case were issued and served upon said 
trust company. 

As will be seen by the record, page 19, the learned justice 





below who heard the ease held that hy virtue of the pro¬ 
vision- of section 10 of the Hanking Laws of New York and 
the principle affirmed and applied hy this court in the 
case of Purcell vs. Jenkins. *29 App. I). C., 209, “the pro¬ 
ceeds derived from said note cannot he considered as prop¬ 
erty or assets of the Carnegie Trust Company subject to at¬ 
tachment in this District.” 

The material portion of said section of the New York 
Hanking Laws we proceed to quote: 

“If from any examination or report provided for 
by this chapter the superintendent shall have reason 
to conclude that such corporation or individual 
hanker i- in an unsound or unsafe condition to trans¬ 
act the business for which it is organized, or that it is 
unsafe or inexpedient for it to continue business, or 
if any such corporation or individual hanker shall 
neglect or refuse to observe an order of the superin¬ 
tendent specified in section seventeen of this chapter. 

the superintendent may forthwith take possession of 
the property and business of such corporation or in- 
dividual hanker, and retain such possession until such 
corporation or individual hanker shall resume busi- 
ness. or its affairs he finally liquidated as herein pro¬ 
vided. On taking possession of the property and 
business of any such corporation or individual 
hanker, tin* superintendent >hall forthwith give notice 
of such fact to any and all hanks, trust companies, 
associations and individuals, holding or in possession 
of any assets of such corporation or individual banker. 
No hank, trust company, association or individual 
knowing of such taking possession by the superin¬ 
tendent. or notified as aforesaid, shall have a lien or 
charge for any payment, advance or clearance there¬ 
after made, or liability thereafter incurred, against 
any of the assets of the corporation or individual 
hanker whose property and business the superintend¬ 
ent shall have taken possession as aforesaid. Such 
corporation or individual hanker may, with the con¬ 
sent of the superintendent, resume business upon 
such conditions as may he approved by him. Upon 
taking possession of the property and business of such 





corporation or individual banker, the superin ten dent 
is authorized to collect moneys due to such corpora¬ 
tion or individual banker, and do such other acts as 
are necessary to conserve its assets and business, and 
shall proceed to liquidate the affairs thereof as here¬ 
inafter provided.'” 


A consideration of the foregoing extract must lead, we 
respectfully submit, to the conclusion that the New York 
Superintendent of Banks, when having acted under the au¬ 
thority of the law quoted and taken charge of a State bank 
or trust company, his status or relation to the institution is 
that of a statutory custodian, receiver or trustee', with no 
more extraterritorial power or authority than is accorded by 
the courts of the country, including the Supreme Court, to 
such fiduciaries, and this was the view of the court below. 

It is established doctrine in this jurisdiction that as be¬ 
tween a foreign receiver, trustee and the like, and local 
creditors, local assets, otherwise going to such foreign re¬ 
ceiver. will first be applied bv tbe local courts to the satis¬ 
faction of the claims of the local creditors. 

Said the Supreme Court in the case of Oakley vs. Ben¬ 
nett. 11 Howard, 33: 


“A statutable conveyance of property cannot strictly 
operate beyond the local jurisdiction. Any effect 
which may he given to it beyond this does not. de¬ 
pend upon international law. but the principle of 
comit\ , and national comity does not require anv 
go\eminent to give effect to such assignment, when 
it shall impair the remedies or lessen the securities 
of its own citizens. And this is the prevailing doc¬ 
trine m this country. A proceeding in rem against 
the property of a foreign bankrupt, under our local 
Ians, may be maintained bv creditors, notwithstand¬ 
ing the foreign assignment.” 


Tn the case of Cole vs. Cunningham, 133 U. S., 107, the 
court in considering the operation of insolvent laws on prop¬ 
erty in a foreign jurisdiction said: 
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"Great contrariety of state decision exists upon this 
general topic, and it may he fairly stated that, as 
between citizens of 11 le State of the forum and the 
assignee appointed under the laws of another State, 
the claims of the former will he held superior to that 
of the latter by the courts of the former: while, as 
between the assignee and citizens of his own State 
and the State of the debtor, the laws of such State 
will ordinarily he applied in the State of the litiga¬ 
tion. unless forbidden by. or inconsistent with, the 
laws or |M)licy of the latter. Again, although, in some 
of the States, tin* fact that tin* assignee claims under 
a decree of ji court or by virtue of the law of the 
State of the domicile of the debtor and the attaching 
creditor, and not under a conveyance by the in¬ 
solvent. is regarded as immaterial, yet. in most, the 
distinction between involuntary transfers of prop¬ 
erty. such as work hv operation of law. as foreign 
bankrupt and insolvent laws, and a voluntary con¬ 
veyance. is recognized. The reason for the distinc¬ 
tion is that a voluntary transfer, if valid where made, 
ought generally to he valid everywhere, being the 
exercise of the personal right of the owner to dis¬ 
pose of his own. while an assignment by operation 
of law has no legal operation out of tin* State in 
which tin* law was passed. This is a reason which 
applies to citizens of the actual situs of the propertv 
when that is elsewhere than at the domicile of the 
insolvent, and the controversy has chiefly been as to 
whether property so situated can pass even by a vol- 

untarv convevance.” 

• • 


This doctrine was again announced in (lie case of Se¬ 
curity Trust Company r*. Dodd. 173 U. S.. 024. In this 
case the facts were substantially as follows: “A,” of Minne¬ 
sota. being insolvent, made an assignment to “B.” “C,” 

of New York, to whom *‘.V’ was indebted at the time of the 
assignment, attached personal property in the hands of “D,” 
in Massachusetts. ‘‘R, the assignee, sues to recover from 
“C, the attaching creditor, the property wrongfully con¬ 
verted. The court said: 







. The operation of voluntary or common-law as¬ 
signments upon property situated in other States has 
been the subject of frequent discussion in the Courts 
and there is a general consensus of opinion to the 
etlect that such assignments will be respected ex¬ 
cept so far as they come in conflict with the rights 
of local creditors.” 


1 he lule foi which we are contending also received the 

recognition of this ... in the case of Harley v*. Gittimrs 

15 App. I). C., 427. 8 ’ 

Hut it may he urged that as the note of Mr. Smith was 
payable to the Carnegie Trust Company in the city of New 

\°, r , k j h , wus * loeal a-“set, that is' local to the District 

<d Columbia, and therefore not subject to local attachment. 

lo such a contention the answer is two fold. First, what¬ 
ever legal right the Carnegie Trust Company or its statutory 
receiver may have had to insist upon the payment of the 
note in New York, this right was waived, and'the note was 
stmt to the domicile of the maker for payment by him there. 
Hut attention is called to the fact that the thing attached 
was not this note, which was a mere evidence of a debt 
•hie by a citizen of the District, domiciled there, but the pro¬ 
ceeds of the debt that never were in New York, but only in 
the District of Columbia. Hut. second, the debt that Mr. 
Smith owed the Carnegie Trust Company had its situs in 
the debtor’s domicile, the District of Columbia. This is 
so by the weight of judicial authority in this country. Can 
it be doubted that the appellant would have had tlie right 
to attach or garnish Mr. Smith as a debtor of the Carnegie 
Trust. Company, in turn the non-resident debtor of the 
appellant bank? And would not this trust company have 
had to come to this District to sue Mr. Smith for the debt, 

if they could not get him within the jurisdiction of a court 
elsewhere? 

In Minor on Conflict of Laws, page 289, the author, after 
discussing the many theories advanced on this subject, says: 



‘‘The true theory is that the situs of a debt, for 
purposes of gari»i>hnient, is not only at the domicile 
of the debtor, but in any State in which the garnishee 
may be found, provided the municipal law of that 
State permits the debtor to be garnished, and pro¬ 
vided the court acquires jurisdiction over the gar¬ 
nishee, through his voluntary appearance or actual 
service of process upon him within the State. * * * 
A few cases will be found which regard the place 
where the debt is payable as important in lixing its 
situs fur the purpose of garnishment. But these have 
no basis of principle upon which to rest, and may be 
disregarded as founded upon a misapprehension of 
the question involved/’ 


In the case of Chicago, Hock Island and Pacific Railway 
Company vs. Sturm, 174 C. S., 710, the court, in discussing 
the situs of a debt for the purpose of attachment and garnish¬ 
ment, said: 

"The essential service of foreign attachment laws 
is to reach and arrest the payment of what is due 
and might be paid to a nonresident to the defeat of 
his creditors. To do it, you must go to the domicile 
of his debtor, and can only do it under the laws and 
procedure in force there. This is a legal necessity, 
and considerations of situs are somewhat artificial. 
If not artificial, whatever of substance there is must 
be with the debtor. He and he only has something 
in his hands. That something is the res, and gives 
character to the action as one in the nature of a pro¬ 
ceeding in rem. (Citing Mooney vs. Buford and 
Cieorge Manufacturing Co., 34 U. !S. Appeals, 581; 
72 Federal Reporter, 32; Conflict of Laws, section 
541), and notes.) To ignore this is to give immunity 
to debts owed to nonresident creditors from attach¬ 
ment by their creditors, and to deny necessary rem¬ 
edies. A debt may be as valuable as tangible things. 
It is not capable of manual seizure, as they are, but 
no more than they can it be appropirated by attach¬ 
ment without process and the power to execute the 
process. A notice to the debtor must be given, and 
can only be given and enforced where he is. This, 





ns we have already said, is a necessity, and it cannot 
he evaded by the insistence upon fictions or refine¬ 
ments about situs or the rights of the creditor. Of 
course, the debt is the property of the creditor, and 
because it is. the law seeks to subject it, as it does 
other property, to the payment of his creditors. If 
it can be done in any other way than by process 
against and jurisdiction of his debtor, that way does 
not occur to us.” 


'Phis doctrine is affirmed in the case of King vs. Cross 
17o V. s., 396. 

Authorities might be multiplied in support of the forego¬ 
ing \iews, but this seems unnecessary, and in concluding 
we desire to add a few words with reference to the case re¬ 
lied on by the trial court as justifying the order from which 
ihis appeal has been taken. 

1 bat case is Purcell r*. Jenkins, reported in 29 App. I). C.. 
-b9. There it appeared that one N. S. Purcell was ap¬ 
pointed a receiver of certain property, consisting in part 
of some sixty-one head of cattle, by a court of the State of 
\ iiginia. I nder an order of sale of the court, said receiver, 
for the purpose of consummating a sale he had made, 
brought said cattle into the District of Columbia for the 
purpose of delivering them to the purchaser, one Michael 
llano. Upon their arrival, one James P. Jenkins, a resident 
of the District of Columbia, and a creditor of Charles W. 
Jenkins, for whose interest in said cattle Purcell had been 
appointed receiver, caused to be issued a writ of attachment 
or garnishment and served same upon said Hano, who was 
also a resident of the District of Columbia, and indebted for 
the purchase price of said cattle. Whereupon the receiver 
filed an intervening petition in the attachment proceedings 
and asked that the writ be quashed, and that the purchase 
money due by TTano be turned over to him. and this was 
done. The law in reference to the rights of local attach¬ 
ing creditors in respect to property situate within this juris¬ 
diction as against the claims of a foreign receiver to or in 
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sai«l property is clearly set forth in the opinion of the court, 
and we merely desire to point out the vital difference be¬ 
tween that ease and the one at bar. In Purcell vs. Jenkins 
the property sold was. at the time of the appointment of the 
receiver, within the jurisdiction of the court appointing him. 
and it passed, upon his appointment, at once into his pos¬ 
session. Having acquired possession of the property within 
the State of Virginia and negotiated there a sale thereof to 
a citizen of the District, the receiver was at liberty to bring 
the property into the District of Columbia for the purpose* 
of consummating the sale thus made, and to collect the 
purchase money therefor, unembarrassed by the claims of 
local c reditors of the person for whose interest in said prop¬ 
erty he had been appointed receiver and directed to sell 
same. In the case at bar the property attached was never 
out of the jurisdiction of the courts of the District and never 
in the possession of the Superintendent of Ranks of the State 
of New York. It appears, therefore, to be a case in which 
the claim of a foreign receiver is subordinate or inferior to 
the claim of a local creditor. 

V e. therefore, respectfully submit that the order herein 
appealed from should be reversed. 

F. L. STDDONR. 

Attorney for Appellant. 
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No. 2288. 
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THE CARNEGIE TRUST COMPANY, a Corporation, 
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BRIEF OF APPELLEES. 


Statement of Case. 

This is an appeal from an order of the Supreme Court of 
the District of Columbia quashing a writ of attachment. 

On or about the 7th day of January, 1911, the Carnegie 
Trust Co. of New York city, being in an unsafe condition 
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and involved in financial difficulties, was by reason thereof 
taken charge and possession of by O. II. Cheney, Superin¬ 
tendent of the Banking Department of the State of New 
Volk, who designated and appointed Geo. \V. Egbert as 
special deputy superintendent in charge thereof, for the 
purpose of liquidating its affairs. 

Among tlie assets which were found and taken possession 
of by the said special deputy superintendent was a certain 
promissory note, dated March 12, 1907, signed by E. Quincy 
Smith as maker thereof, and made payable in the city of 
New York on demand to the Carnegie Trust Co., in the sum 
of $9,000. subject to a payment of $2,000 made on May 4, 
1910. and 40 shares of the capital stock of the Cnion Savings 
Bank of Washington, 1). C.. deposited as collateral security 
for the payment of said note. 

On January 10, 1911, said Geo. \Y. Egbert received in 
the citv of New York a letter signed bv Robert A. Cissel. as- 
sistant cashier of the National Citv Bank of Washington, 
dated January 7. 1911. and addressed to the Carnegie Trust 
Co. of New York, stating that $7,000.81 had been deposited 
in said National City Bank to pay principal and interest of 
demand collateral note held by the Carnegie Trust Co., made 
by E. Quincy Smith, and requesting that the note be for¬ 
warded at once. In reply to this letter (Jeo. W. Egbert, 
special deputy superintendent in (barge of the Carnegie 
Trust Co., suggested that a draft to take up the loan of E. 
Quincy Smith he forwarded to some financial institution in 
New York city, to which he would he willing to turn over 
the collateral upon the payment of the loan and interest, 
provided Smith was not further indebted to the Carnegie 
Trust Company. On January 10, 1911. some one in the 
National City Bank of Washington telephoned to Egbert 
requesting him to send the note of E. Quincy Smith to 
Washington for collection, stating that it was inconveni¬ 
encing Mr. Smith very much, and suggesting that it be sent 
to some other bank. On January 11, 1911, Egbert had a 
telephone message from the National City Bank of Wash- 
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ln^ton requesting the forwarding of the note, to which 
Egbert replied that the note was payable in New York and 
told them to send the money there, where the note and col¬ 
lateral would be presented for payment. 

On January 14, 1911, there was received bv Egbert a 
letter from E. Quincy Smith, dated January 13, 1911, ad¬ 
dressed to the Carnegie Trust Co. of New York, written on 
the paper of the National City Bank, of which bank as well 
as the Union Savings Bank, E. Quincy Smith is president, 
stating that he was being very much embarrassed bv the 
failure to forward the note and collateral, and threatened 
with financial loss by reason of his inability to deliver the 
stock which he had sold, and urging and requesting the 
special deputy superintendent to forward said note and col¬ 
lateral to Washington, in order that he might pay the in¬ 
debtedness due thereon. 

Thereafter, on January 14, 1911, in compliance with the 
request of the said E. Quincy Smith said Geo. W T . Egbert, 
special deputy superintendent of banks, caused said note to 
be endorsed by the superintendent of banks as follows: “Pay 
to the order of the Bankers’ Trust Company, O. II. Cheney, 
superintendent of banks, in trust, for Carnegie Trust Co.,” 
and deposited same with the Bankers Trust Co., the inter¬ 
vening petitioner, for collection and credit to the account of 

Geo. W\ Egbert, special deputy superintendent, in charge of 
Carnegie Trust Co. 

The note, with the collateral, was forwarded by appellant 
to the National Savings & Trust Co. of Washington. I). C.. 
its correspondent in the District of Columbia, for collection 
on behalf of and for the credit of the intervening petitioner. 
After the receipt of the note and collateral, on the 16th day 
of January, 1911, said National Savings <fc Trust Co. notified 
said E. Q. Smith and requested him to pay the same. About 
3.45 o’clock in the afternoon of the same day Smith paid 
the balance of $/ .000 due on the note and interest to date, 
amounting to $15.55, and received the note and collateral. 
Upon receipt of the $7,015.55 paid by Smith the National 



Savings & Trust Co. drew a draft in favor of the intervening 
|>etitioner. the Bankers Trust Co. of New York, on the Chase 
National Bank of New York, in settlement of the amount of 
the collection, hut before the draft could be forwarded to 
New York a writ of attachment was sued out of the Supreme 
Court of (he District of Columbia. Law No. 53*2.32, lieforc 
judgment, whereby the funds of the intervening petitioner 
in the hands of the National Savings & Trust Co. were gar¬ 
nisheed for the payment of an alleged indebtedness of 
$4,194.85, with interest from January 1. 1911, and the fur¬ 
ther sum of $100.00 for costs in connection with the writ of 
attachment, due by the said Carnegie Trust Co. to the Union 
Savings Bank of Washington ; also on the same day and about 
the same hour there was served on the National Savings & 
Trust Co. another writ of attachment before judgment, in 
the matter of the suit of the National City Bank of Washing¬ 
ton against the Carnegie Trust Co., a corporation, at Law, 
No. 53*233. whereby the funds of the intervening petitioner 
in the hands of the National Savings & Trust Co. were at¬ 
tached and garnisheed for the payment of an alleged in¬ 
debtedness of $3,803.85, with interest from January 1, 1911, 
and the additional sum of $50 for costs due bv said Carnegie 
Trust Company to the National City Bank of Washington, 
plaintiff in the last above named suit. And thereafter, on 
the 17th day of January. 1911. further attachments were 
sued out in respect of the funds in question by the Union 

Savings Bank and the National Citv Bank on account of 
* • 

their respective claims against the Carnegie Trust Co. 








ARGUMENT. 


A\ Inle it. is conceded by the appellant that, under the bank¬ 
ing laws of the State of New York, the superintendent of the 
banking department, or his deputy in charge of the Carnegie 
Trust Company, is by virtue of his office a foreign receiver, 
although not co nomine , yet appellant denies to such re¬ 
ceiver and his agents the right to bring into this jurisdiction 
assets which passed into bis custody and control in the juris¬ 
diction of the State appointing him, for the purpose of con- 
verting the same into cash. , 

I lie appellant cites several eases in support of the undis¬ 
puted proposition that as between sueh foreign receiver or 
custodian and loeal ereditors. loeal assets go to the latter. 
There is no denying the proposition laid down hv the eourts 
in these eases that principles of comity do not compel them 
to recognize a foreign statutable conveyance of loeal assets 
to the detriment of local ereditors. Rut it is submitted that 
the ease at bar is not one in which a foreign receiver is 
coming into this jurisdiction to assert title to property located 
here, in virtue of a foreign appointment that had no extra- 
territorial effect. 

On the contrary it is respectfully contended that when the 
superintendent of the banking department of the State of 
Xew York took charge of the Carnegie Trust Company as 
receiver nr custodian of the assets of the company for the 
purpose of liquidating its affairs, he thereby acquired pos¬ 
sessory title to sueh assets. The note of E.' Quincy Smith 
and the 40 shares of the stock of the Union Savings Bank, 
deposited as collateral security for the payment of the same, 
being found in the banking-house of the Trust Company in 
the State of New York, the said receiver thereby acquired 
possessory title to sueh note and collateral; and such title 
and possession will be protected, into whatever jurisdiction 
such assets may thereafter be taken by the receiver. This is 
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(lie principle laid down l>y the court in (he case of Jenkins 
Purcell, *20 D. C. App., 209. 

See also: 

Parley v*. Cuttings, 15 1). C. App., 439. 

Pond rx. Cook. 45 Conn., 131. 

Railway vs. Packet Co., 108 Ill., 332. 

Rolicrtsun rx. Stead. 1*35 Mo., 135. 

McAlpin rx. Jones, 1(1 La. Ann., 552. 

Boulware rx. Davis, 90 Ala., 207. 

Hurd rx. Elizabeth, 41 X. J. L., 1. 

Cahill rx. Wooldridge. 8 Baxter (Tenn.). 580. 


Notwithstanding the technical distinctions which are at¬ 
tempted to 1k‘ drawn by the appellant between the case at 
bar and the case of Jenkins rx. Purcell, it is respectfully con¬ 
tended that the facts in this case bring the same within the 
principles of the Jenkins rx. Purcell case. 

It is also contended by the appellant that the money, 

namely, proceeds of the note, was never in New York and 

therefore constituted a local asset which should he first applied 

bv the local courts to the satisfaction of the claims of local 
« 

creditors. Tn the Jenkins case there was a similar contention 
made by the appellant therein, namely, that the moneys paid 
for the cattle brought into the District of Columbia from 
Virginia, never having been in Virginia were therefore local 
assets to be applied by the local courts first to the payment 
of local claims; but this contention was expressly overruled 
bv the court. 


It is further contended by the appellant that notwithstand¬ 
ing the fact the note was made payable in the city of New 
York and collateral deposited to secure the payment thereof 
according to the terms of the note, yet because the appellant 
resides in the citv of Washington the debt due bv him on 

t * • 

account of said note thereby became a local asset, for the 
reason that to enforce the collection thereof suit would have 
to be brought at the residence of the debtor. In reply to this 










contention we desire only to call the court’s attention to (lie 
fact that the stock deposited as collateral for the payment of 
the note was required for the very purpose of preventing a 
suit on the note in case of default being made in the payment 
thereof. It surely would not be contended by the appellant 
that the collateral stock of a local corporation in the possesion 
of a foreign receiver is a local asset liecause the company 
issuing the stock happened to be a local corporation. 

The contention of the appellant that because (he foreign 
receiver endorsed said note and sent it here for collection be 
thereby waived his right to insist upon the payment of the 
■same in the city of New York, seems absurd in view of the 
fact that it was at the urgent request of the appellant per¬ 
sonally and through others that the note and collateral were 
sent here for collection. The record discloses (he fact that 
almost immediately after the assets of the Trust Company 
had pa.ssed into the hands and control of the special deputy 
superintendent, the appellant, through others, apparently 
for the purpose of obtaining an advantage over other cred¬ 
itors. made efforts to have the .. and collateral sent here 

so that his banks could 1* placed in the position to attach 
the same. But these efforts failed for the reason that the 
receiver declined to forward the note and collateral here 
but insisted upon the money being sent to New York where 
the note and collateral would be delivered upon the payment 
of the money due thereon. The appellant, concluding that 
he receiver would not voluntarily send the note and col- 
lateral here for collection, then wrote the letter making the 
representations therein, stating and urging that the stock 
be forwarded here so that he could deliver the same to parties 
to whom he had sold it, and thereby be relieved of the em¬ 
barrassments which the delay was causing. 

The contentions urged by the appellant for a reversal of 
10 judgment in favor of the intervening petitioner are tech- 
meal in the extreme, and it is not upon such technicalities 
that the court will decide the case at bar. In the case of 




Jenkins vs. Purcell, the court says in connection with such 
tine distinctions and technicalities: 

“Surely we ought not to resort to highly technical 
and artificial expedients in utter disregard of the 
equities of the case, for the sole purpose of preserving 
to a local creditor that which a mere chance has placed 
within his grasp. While courts ought to protect and 
preserve the rights of those within their own juris¬ 
diction, they ought not to do so in disregard of the 
rights of those in other jurisdictions.” 


It is respectfully submitted that the note of E. Quincy 
Smith and the collateral did not come into the hands of the 
local creditor by chance, but by the ruse of the president of 
the appellant company, who sought for his bank an ad¬ 
vantage \over other creditors; and that such assets having 
passed iilto the possession of the special deputy superin¬ 
tendent for UiC'.purpbst* of liquidating the affairs of the 
Carnegie Trust Co., his right thereto became absolute. 

In view of the foregoing, it is respectfully submitted that 
the judgment of the lower court should be atlirmed. 


BENJAMIN S. MINOR, 

HUGH B. ROWLAND, 

L. RANDOLPH MASON. 

Attorney* for Appellees. 
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